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Traditionally, the solution offered by the Concession Law of 1995 

would follow in the direction of expiration: the concessionary would 

take the blame for the crisis and could have his contract terminated, 

with severe penalties.

With the creation of rebidding, initially established by means 

Presidential Decree MP-752, and then converted into Federal Law 

13,448, there is the effective acknowledgment that not always that 

which appears to be a breach of contract, is in fact one.

There are circumstances and contingencies which are beyond the 

control of the government; and even so much more beyond the 

control of the private sector and the concessionaires. Hence, we 

must recognize that they integrate the economic realm of the 

extraordinary. Therefore, it would not make sense to terminate the 

concession contract on grounds of expiration, keeping in mind that, 

in the case of rebidding, the contract ends by reason of 

noncompliance on the part of the concessionaire, since he has not 

failed to fulfill the contract voluntarily.

By means of rebidding, the concessionaire actually becomes a true 

partner of the Public Administration to assist in gathering 

information for the modeling of a new tender, at the same time that 

he has the opportunity to terminate his contractual relationship 

without being severely penalized by a situation that could never 

have been anticipated or foreseeable or considered as a normal 

business risk.

In 2013 and 2014, the concession program implemented by the 

Federal Government (ports, airports, highways, etc.) focused 

strongly on generating revenue by obtaining large sums from 

permissions. At the time, there were still some positive predictions 

for the future of the economy and tremendous willingness, on the 

part of the private sector, to invest in infrastructure opportunities.

However, the economic downturn that followed affected the initial 

projections of these projects dramatically, rendering many of them 

unfeasible by affecting not only the payment of the permissions, but 

also the investments, considering the difficulty to obtain financing 

lines.
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Clearly, therefore, the recent institute integrates the legislation to ease the joint effort between the Public 

Administration and the private sector to prioritize the management of public interest to the detriment of 

contractual disputes that only generate more liabilities and expenses for both sides and impede the 

economic development of the country.


