
inSIGHTS

These days, several studies demonstrate the need to increase 

investment in infrastructure in the country, given the common sense 

that lack of adequate infrastructure is one of the barriers to national 

development. The search for solutions is hindered by the ongoing 

financial crisis and the consequent absence of public resources 

intended for the sectors lacking in infrastructure. One of the sectors 

cited every day as an example where such investments should be 

made is the basic sanitation sector.

The borrowing of the asset lease system into the public contracting 

sector has the potential to allow the Administration to schedule, 

monthly, after receiving the asset, to pay the private partner. There 

is no commitment to the treasury in the short term and the 

installments can be diluted along several years.

The private sector is then obliged to finance, including through all 

project finance techniques, the construction of the asset, and is 

responsible for both the financing and construction risks. On the other 

hand, the private party will not have to worry about managing the risk 

of operating the asset and will not be even subject to the risk of 

demand variation, since the revenue will be guaranteed monthly from 

the delivery of the asset for operation by the Government. In addition, it 

is clear that the private party will unquestionably count on the incentive 

to deliver the works to the public authority in the shortest possible time. 

Although some controlling agencies have already endorsed such an 

unusual contracting method, it is clear that the absence of 

normative regulations may hinder their use by the Public 

Authorities. It is also worth mentioning that a correct modeling of 

contracts for the lease of assets must guarantee the quality of the 

works that will be leased to the public authority and, as to the 

private party, this latter may count on the easy enforcement of 

occasional defaulted amounts owed by the Administration.  

Government-owned companies at the state level engaged in basic 

sanitation have tested a system of hiring originated under Private 

Law to leverage investments in works necessary for the continuity 

of the sector's development, without this requiring the costing and 

commitment of resources in the short term: the lease of assets.
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As the lease of assets transfers the operation of the asset to the Public Authority, unlike concessions 

(common, administrative, sponsored), it is a means of contracting that, if duly regulated, will have the 

potential to be used for the construction of works for such sectors as education and health. Also, it should 

be mentioned that leasing assets is a method that can be used to create infrastructure in greenfield 

projects, especially when future demand is difficult to assess, as for example with the railroad industry.

Allowing for private parties to carry out the search for the investments needed for the national 

development to be promoted by the Public Authority strengthens the ties of partnerships between the 

public and private sectors, which has been sought to overcome the obstacles imposed by the absence of 

public resources and by the current financial crisis.

The legal rules on the lease of assets can allow even the governmental entities to hire through this 

method and to have the possibility of constructing public works by paying for them only after it starts 

operating. Even if this may bind the state budget for a few years, the installments will be lower than the 

payments made during a contract under conventional means. 
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