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The State-Owned Companies Statute, created by Law 13303, has
barely become effective and already faces the risk of being
amended by initiatives in both the Legislative and Judiciary
branches. Although it came into force on June 30, 2016, the law
prescribed a time-limit of 24 months for companies to comply with

the provisions, which expired in July of this year.

One of the main targets is Article 17, which prohibits the
appointment of politicians and their relatives to hold positions on
Boards of Directors and on Executive Boards of state-owned

companies and state-controlled companies.

The provision at issue bans the appointment of political party
officials, trade union officials, suppliers of goods and services to the
Administration, representatives of regulatory agencies, Ministries,
Secretaries and holders of positions in the Legislative Branch,
among others, to hold positions on the Board of Directors and

Executive Boards.

An amendment passed in July in the Chamber of Deputies (House
of Representatives) opened a loophole to make the ban more
flexible by removing from the list the appointment of party leaders
and people who campaigned for elections, as well as family

members of politicians until the third degree of kinship.

The amendment was inserted in the body of Bill no. 621/2016, which
regulates Regulatory Agencies, in an opinion that was approved in
the Chamber of Deputies (House of Representatives) by the Special
Commission in charge of examining the matter. According to federal
deputy José Carlos Araujo, author of the amendment, the State-
Owned Companies Act is excessively restrictive in its bans. In the
rationale for the amendment, it is stated that the law "contains
excessively restrictive criteria for the appointment and membership
structure of the Boards of Directors and the Executive Board of
state-owned companies, state-controlled companies and their

subsidiaries, (...) which is not reasonable ".
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According to said federal deputy, the legal provision which prohibits the appointment of relatives to hold
positions of directors and officers should be removed from the Act because it is redundant, considering
that Precedent No. 13 issued by the Brazilian Supreme Court already prohibits the practice of nepotism
within both governmental entities and administrative entities (the so-called “direct” and “indirect”

administration), within the scope of the three branches of the federation.

Another initiative that may change the Act is the direct action for the declaration of unconstitutionality
No. 5624/DF, filed by the National Federation of the Personnel Associations of the Brazilian Federal
Savings Bank (Fenae) and by the National Confederation of Workers of the Financial Sector
(Contraf/Cut).

The action in question, which is being processed before the Brazilian Supreme Court and is reported by
Justice Ricardo Lewandowski, seeks the declaration of unconstitutionality of the law for alleged formal
and material defects. Particularly with regard to the bans on the positions of directors and officers, the
claimants consider that the law violates the constitution by establishing discriminatory rules and by
"criminalizing political activism" by prohibiting party and union leaders from holding positions on the

boards of directors and executive boards of state-owned and state-controlled companies.

While such imbroglios are not solved, the law is in full force, and it is incumbent upon state-owned
enterprises to adjust their governance policies to observe the new rules concerning the membership

structure of their executive boards and boards of directors.
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